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Abstract
The current Solid Waste Management Hierarchy does not adequately deter land disposal
of waste in Maine. In this paper, I analyze the Maine State Solid Waste Management
Hierarchy as it reads in Title 38 M.R.S.A. § 2101, found in Appendix B. The purpose of
this paper is to address the hierarchy’s issues, as well as to offer additions to the
hierarchy that will help in its goal of reducing solid waste landfilled. In this paper I
analyze the original intentions of the hierarchy when it was enacted, and addresses the
faults within the hierarchy that do not aid these intentions in their realization. Utilizing
both a recent case involving the Municipal Review Committee’s desire for a new landfill
in the State of Maine as well as survey results pertaining to current state municipal solid
waste policies, the failure of the hierarchy to call for adherence is demonstrated. In this
paper I recommend a framework that the government should utilize to (a) construct a
“landfill tax” to implement as part of the hierarchy, (b) create a landfill credit system to
incentivize landfill operators to implement extra diversion efforts, and (c) utilize the
funds gathered from the landfill tax to give aid to municipalities to strengthen their local
recycling and diversion efforts. This recommendation is only the very first step in the
process of enacting change, and the paper identifies some of the next actions that would
need to occur.

Background
This past summer I interned with Roger Huber, the environmental lawyer at a
Bangor law firm Farrell, Rosenblatt & Russell. My main work as an intern for this firm
was analyzing the Municipal Review Committee’s application for Public Benefit
Determination to the Department of Environmental Protection to build a new secure
landfill in one of two towns in Maine, either Argyle or Greenbush. Farrell, Rosenblatt &
Russell represented the town of Greenbush, Maine, and was requested by this client to
write comments pertaining to the Municipal Review Committee’s application for Public
Benefit Determination; specifically, comments outlining why the Municipal Review
Committee did not qualify for this requested Public Benefit Determination, based on the
standards of determination presented in M.R.S.A. §1310-AA. Working as an intern I did
much of the research for these comments, and it is through researching this case that my
interest in solid waste disposal in the state of Maine sparked. I decided to do my thesis
pertaining to the topic. Through my summer internship I learned in detail about all of the
statutes relevant to solid waste disposal in Maine. However, I was interested by one in
particular: Title 38 M.R.S.A. § 2101- the Solid Waste Disposal Hierarchy. Through
research I learned that this hierarchy, while its notions are commendable, is not having
the effect on the solid waste disposal habits of the state of Maine that it was intended to.
It is for this reason that I chose to delve into this important issue as my Honors thesis.
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Maine State Solid Waste Management Hierarchy
The State of Maine’s solid waste disposal system is unsound because the Maine
statute Title 38 M.R.S.A. § 2101, the Maine state solid waste management hierarchy,
presents only ideals for implementation rather than expectations, due to a lack of means
to enforce the statute as a requirement, as well as a lack of means to actively provide
disincentives for ground disposal of waste. In order to delve into why this disconnect
exists, it is first necessary to understand the current solid waste management hierarchy as
it is stated and implemented today. The hierarchy as written in Maine State law follows:
Title 38 M.R.S.A. § 2101. Solid waste management hierarchy
1. Priorities. It is the policy of the State to plan for and implement an integrated
approach to solid waste management for solid waste generated in this State and
solid waste imported into this State, which must be based on the following order
of priority:
A. Reduction of waste generated at the source, including both amount
and toxicity of the waste;
B. Reuse of waste;
C. Recycling of waste;
D. Composting of biodegradable waste;
E. Waste processing that reduces the volume of waste needing land
disposal, including incineration; and
F. Land disposal of waste.
It is the policy of the State to use the order of priority in this subsection
as a guiding principle in making decisions related to solid waste
management.
2. Waste reduction and diversion. It is the policy of the state to actively promote and
encourage waste reduction measures from all sources and maximize waste
diversion efforts by encouraging new and expanded uses of solid waste generated
in this state as a resource.
The solid waste management hierarchy was first enacted in May of 1989, and was
established by the state as a policy to promote solid waste management efforts in the
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following order of priority: reduction; reuse; recycling; composting; waste processing
that reduces volume; and land disposal (Solid Waste Management Hierarchy). A
discussion of what each of these steps means follows.

The first priority is to create a reduction of waste that is generated at the source.
Reduction of waste at the source is something that mainly falls on the individual in their
household or business, as it is not something that can be easily monitored through
government intervention. The fundamental concept behind “reduction” is that one should
limit the number of purchases they make in the first place. Reduction of waste at the
source can happen through other outlets as well, such as using reusable shopping bags. If
individual actions were to occur in all households around the state, the tonnage of waste
intended for disposal would be reduced immediately, which would ultimately result in
lower disposal costs for towns, as well as less landfilled material (Reduce, Reuse,
Recycle).
As entire reduction is impractical and impossible, the next responsible step
promoted by the hierarchy is for individuals to reuse materials. The “reuse” priority is
still focused mainly on the individual level, and the concept is simple yet effective:
reusing items that have been purchased, instead of buying new ones. This can be done in
numerous ways such as reusing plastic water bottles, plastic bags, or jars and containers.
The third priority of the solid waste management hierarchy is “promotion of
recycling”. Individuals may recycle especially if there are town or state supported
recycling facilities and recycling outlets at transfer stations. While it is true that recycling
requires a component of collection and processing that has not yet been required at the
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other levels of the hierarchy, in order for recycling to be effective a certain degree of
organization and processing is required. However, recycling generally saves electricity
and reduces landfill expenses (Waste Management Options).
The next priority stated in the hierarchy, is “composting of biodegradable waste.”
Composting can be done on an individual level in one’s own back yard, or it can be done
on a town level by having transfer stations that provide areas for residents to bring their
compostable material. Composting is as simple as separating the organic material found
in waste and using it to yield nutrient rich soil. Through effective composting a town can
significantly reduce the amount of waste that makes it to the disposal stage.
The second to last priority listed within the hierarchy is the utilization of “Wasteto-Energy Facilities.” At Waste-to-Energy facilities (WTE’s), waste is converted into
useable heat, electricity or fuel through a variety of different processes such as
combustion, gasification, anaerobic digestion, and landfill gas recovery. WTE facilities
are prioritized above landfilling because although all of these processes result in some
level of pollution, through converting non-recyclable waste materials into electricity and
heat, some of the carbon emissions released are offset by a decreased facility reliance on
fossil fuels (Waste Management Options). Within the state of Maine, all WTE’s are
combustion-based and operate with incineration technology. WTE’s are prioritized above
landfilling because incineration reduces waste volume by roughly ten percent of the
original volume. This will extend the life of landfills, assuming other landfills do not find
other wastes to landfill.
Landfilling is the least preferred solid waste disposal technique within the solid
waste management hierarchy. While is it true that today’s landfills are not just open
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dumps and instead must meet stringent design, operation, and closure requirements,
serious environmental risks remain, such as ground water contamination through
percolation of water through liners and methane gas production that escapes. Landfilling
is not an efficient way to use space and resources. Though many landfills are designed to
generate and collect methane gas (landfill gas) and the production of this gas results in
shrinkage in the volume of the waste landfilled, there is still a fair amount of waste that
sits in landfills that does not break down and produce methane. In addition, there are
multiple social costs that are connected to landfills such construction, maintenance and
closure costs, as well as the cost of maintaining the landfill once it is closed. Such costs
are ones that municipalities in Maine are less willing to bear due to factors such as loss of
property value, the aforementioned pollution risks and perceived damage to livelihood
from negative effects as simple as sight and smell.

The Maine State Solid Waste Management Hierarchy Intentions
The Maine State Solid Waste Management Hierarchy as described above was
intended to create state leadership to set the tone for how the state of Maine was, from
that point on, going to conduct its solid waste disposal efforts. The hierarchy was initially
created as part of an effort on behalf of the state of Maine to protect the environment as
well as move towards responsible conservation of resources for future generations
through a systematic approach that sought to reduce material waste and its associated
environmental impact. Because no single waste management approach is suitable for
managing all waste streams in all circumstances, the Maine Department of Environmental
Protection (MEDEP) developed and presented the solid waste management hierarchy to
the Maine state legislature. This proposal was modeled after the waste management
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hierarchy created by the EPA, which also ranks the most environmentally sound
strategies for disposal of municipal solid waste in order of priority as to what actions
need be taken first (Solid Waste Management Hierarchy). The creation of the solid waste
management hierarchy was intended to reduce the amount of waste landfilled in Maine.
Doing so would minimize the landfills needed in Maine and extend the life of those that
were already operational. Through the enacting of the hierarchy into law, the state stood
to benefit in the ways enumerated below.
Economic: The improvement of state-wide economic efficiency through the
means of resource reuse, treatment and disposal, as well as the creation of markets
for recyclables can lead to efficient state practices in the production and
consumption of products and materials. This would result not only in valuable
materials being recovered for reuse but also the potential for new jobs and new
business opportunities.
Social: The reduction of adverse social impacts (including those pertaining to
health) could result through the practice of proper waste management polices,
ultimately making towns more appealing for the current and potential residents.
These better social advantages could lead to new sources of employment, as well
as potentially lifting communities out of poverty. This is particularly relevant in
some of the poorer rural communities, where adverse health conditions persist and
where landfills are often located.
Environmental: The reduction of adverse impacts on the environment through
reducing, reusing and recycling, and by minimizing the amount of waste that is
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landfilled could provide Maine with improved air and water quality and reduce
greenhouse emissions.
Inter-generational Equity: Statewide adherence to the solid waste management
hierarchy could provide subsequent generations with a more robust economy, a
cleaner environment, and more land that is untouched by solid waste (Municipal
Solid Waste Policy Survey Results).

The Maine State Solid Waste Management Hierarchy Reality
The current hierarchy serves only as guidance to Maine’s policymakers, as there
are no “teeth” to the statute allowing it to actually regulate or influence solid waste
management policy decisions. It is clear through simply reading the hierarchy that
satisfactory compliance is highly subjective. There are no bright-line rules or
requirements present for an organization or company to consult when determining if its
actions are considered consistent with the statute (Doyle). This flaw is further
demonstrated by the fact that the hierarchy calls for vague action such as a “reduction of
waste at the source,” and a “reduction of waste volume that is landfilled through the
application of waste-to-energy technologies,” however these reduction amounts are
undefined beyond those simple and subjective statements, and therefore able to be
satisfied by close to zero action or adherence on behalf of the towns and the facilities.
Recent Developments
In March of 2014, the Maine State Legislature passed the bill LD 1483, “An Act
To Promote and Enhance State Policy To Preserve and Support Existing Methods of
Disposal of Municipal Solid Waste” (Appendix D), which strengthened the MEDEP’s
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utilization of Maine’s solid waste hierarchy, by creating within the hierarchy a
requirement to demonstrate adherence to the statute before the Department can issue a
license for a new waste facility. The addition to the licensing requirement reads in the
bold as follows:
D. The practices of the facility are consistent with the State's solid waste
management hierarchy set forth in section 2101. The department shall adopt
rules incorporating the State's solid waste management hierarchy as a review
criterion for licensing approval under this subsection. Rules adopted pursuant
to this paragraph are routine technical rules as defined in Title 5, chapter 375, and
subchapter 2-A.
While it is commendable to enforce the hierarchy as a necessary component to
satisfy in order to receive a license, this does not change the lack of an incentive to
decrease land disposal within the hierarchy itself- a fundamental problem, as without
such an incentive, the Hierarchy has not become a completely effective statute.
In November of 2014, MEDEP proposed to amend the hierarchy to make the
policy consistent with legislation enacted over the past few years concerning recently
emerged solid waste disposal facilities disputes. The proposed changes to the solid waste
management hierarchy are as follows.

N. Solid Waste Management Hierarchy
1. Standards. The purpose and practices of the solid waste facility must be
consistent with the State’s solid waste management hierarchy set forth in 38
M.R.S.A. §2101, which establishes that it is the policy of the State to actively
promote and encourage waste reduction measures and the maximization of waste
diversion efforts, and which sets forth an integrated approach to the management
of solid waste generated in and imported to the State, based upon the following
order of priority:
(a) Reduction of waste generated at the source, including both amount and
toxicity of the waste;
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(b) Reuse of waste;
(c) Recycling of waste;
(d) Composting of biodegradable waste;
(e) Waste processing that reduces the volume of waste needing land
disposal; including incineration; and,
(f) Land disposal of waste.
2. Submissions. The application must include evidence that affirmatively
demonstrates that the purpose and practices of the solid waste facility are
consistent with the solid waste management hierarchy including, but not limited
to:
(a) Solid waste disposal facility. Notwithstanding the provisions of section 6 of
this Chapter, evidence that demonstrates that the waste has been reduced,
reused, recycled, composted, and/or processed to the maximum extent
practicable prior to disposal, in order to maximize the amount of material
recycled and reused, and to minimize the amount of waste, including
incinerator ash, being land disposed. Such evidence shall include, but is not
limited to, a description of the reduction, reuse, recycling, composting and/or
processing programs/efforts that the waste is or will be subject to, and that are
sufficiently within the control of the applicant to manage or facilitate,
including relevant metrics to evaluate effectiveness; and a description of
ongoing efforts to increase the effectiveness of these programs/efforts.
(b) Solid waste processing facility subject to the provisions of 06-096 CMR
409(2)(C). Evidence of consistency with the standards of 06-096 CMR
409(2)(C); and, evidence of the feasibility of recycling or processing all
proposed waste streams into a fuel, raw material 6-096 DEPARTMENT OF
ENVIRONMENTAL PROTECTION Chapter 400: General Provisions- 45 substitute or other product in conformance with the applicable provisions of
06-096 CMR 409 and 418.
(c) All other solid waste facilities except composting, beneficial use and
agronomic utilization. Evidence that the facility will, to the maximum extent
practicable, incorporate into its design and operation, the implementation of
reduction, reuse, recycling, and other waste diversion approaches in order to
maximize the amount of waste recycled and reused, and minimize the amount
of waste disposed. Such evidence shall include, but is not limited to, a
description of the reduction, reuse, recycling, composting and/or other
diversion programs that the waste is or will be subject to and that are
sufficiently within the control of the applicant to manage or facilitate,
including relevant metrics to evaluate effectiveness; and, a description of
ongoing efforts to increase the effectiveness of these programs/efforts.
The most substantial changes presented in the amended revision of chapter 400:
Solid Waste Rules General Provisions are to implement the hierarchy as a permitting or
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approval standard for licensing a facility, instead of as a priority of the State, as it is
currently defined. Another change to the hierarchy that is presented within the amended
version is that any application for licensing must also include a written description of
their proposed practices as evidence demonstrating that the purpose and fulfillment of the
solid waste facility in question is consistent with the solid waste management hierarchy.
These alterations to the hierarchy are progressive steps towards state adherence.
For solid waste disposal facilities such as incinerators and landfills, these proposed
changes would require applicants to demonstrate that their disposed waste has been
reduced, reused, recycled, composted and/or processed “to the maximum extent
practicable prior to disposal.” Other types of facilities found higher up in the hierarchy,
such as those involved in recycling, would have to demonstrate that the facility will, to
the maximum extent practicable, incorporate into its design and operation reduction,
reuse, recycling, and other diversion techniques to minimize the amount of waste that
must ultimately be disposed.
This version of the hierarchy is still inadequate however, as it lacks defined rules
to incentivize a solid waste facility or municipality to move away from land disposal.
While the proposed revisions to the hierarchy are necessary in order to call for state
adherence, they are ill equipped to properly deter land disposal of waste, and hence
reduce the volume of waste that is landfilled in Maine.
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The Maine Solid Waste Management Hierarchy Inadequacies
The most recent example of the Hierarchy failing to reduce the disposal of waste
into landfills is the application for a Determination of Public Benefit by the Municipal
Review Committee to build a new landfill in either Argyle or Greenbush, Maine.

The Municipal Review Committee’s Application for a Public Benefit
Determination
The Municipal Review Committee (MRC) is an organization that currently
oversees the solid waste disposal practices of 187 entities throughout the state of Maine
those being, municipalities, refuse disposal districts, and counties. According to its
bylaws, it was formed in 1991 primarily for the purpose of:
Act[ing] as a liaison for and representative of the members, which members are
commonly known interchangeably as “Charter Municipalities” and “Member
Municipalities”, with the Penobscot Energy Recovery Company, Limited
Partnership and Bangor-Hydro Electric Company. (Municipal Review
Committee).
These member municipalities are currently under contract to dispose of their solid waste
at the Penobscot Energy Recovery Company (PERC) Waste to Energy facility in
Orrington, Maine and in accordance with their waste disposal agreements with the
facility, will continue to do so through 2018.
At present, the PERC facility sells a portion of the electricity that it produces on the
market at a favorable and predetermined price, as a result of a power purchase agreement
between the PERC (Penobscot Energy Recovery Company) facility and Bangor-Hydro
Electric. This agreement, however, comes to an end in 2018, and from that point on
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PERC will sell its produced electricity at the competitive market value. As a result of this
power purchase agreement, the MRC communities have been paying artificially low
tipping fees to dispose of their solid waste at the PERC facility. These tipping fees have
been maintained at such low rates, due to the PERC facility offsetting the tipping fees’
actual cost with a cash credit to the MRC entities by virtue of the large chunk of revenue
it receives as a result of the arrangement with Bangor-Hydro Electric. When this power
purchase agreement comes to an end in 2018, however, PERC will need to raise its
tipping fees to market value in order to supplement for this lost revenue. It is the threat of
this rise in tipping fees that caused the MRC to file in April of 2014, in accordance with
M.R.S. §1310-AA (1) (Appendix E), an application for Public Benefit Determination.
This application was submitted to the MEDEP for review, in regards to the MRC’s
request to gain approval to build a new landfill for the utilization of the MRC
communities post 2018.
This application was filed in accordance with the Maine statute mandating that
before a company or organization can begin applying for a license to construct a new or
expand a current solid waste disposal facility, the organization must first apply to the
commissioner of the MEDEP for a determination of whether the proposed facility
provides a “substantial public benefit” (Determination of Public Benefit). Within
M.R.S.A § 1310-AA, (Appendix E) there is a list of standards of determination that the
MRC was responsible for demonstrating to the Department of Environmental Protection
that they qualified for/or were in accordance with throughout their application, in order
for substantial public benefit to be determined.
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According to M.R.S.A. 38, § 1310-AA (3)(B)(Appendix E), an application must
demonstrate to the commissioner that the proposed facility promotes the solid waste
management hierarchy. In regards to MRC’s proposal, the “proposed facility” in question
was the new landfill, as that is the only solid waste disposal facility that is pertinent to a
public benefit determination. However, throughout their entire application MRC failed to
fulfill the requirement of demonstrating how the landfill “promotes the solid waste
management hierarchy as set out in 2101” as was required by law. Instead, it
disproportionately focused on the other potential portions of their proposed disposal
system. The other portions of the planned system, while progressive in nature, were
portions that were not applicable for public benefit determination.
Through discussing only irrelevant portions of their potential processing facility,
specifically how they “demonstrate consistency with the State Plan and State of Maine
Solid Waste Management Hierarchy” (Municipal Review Committee, Inc.), the MRC
inadvertently revealed to the MEDEP the weakness found within its own application. It
stands to reason that these irrelevant components of the planned system were the only
ones that demonstrated any alignment with the state solid waste management hierarchy,
while the landfill component that they were actually applying for did not. This fact is
supported when reviewing the consistency section 3.0 of MRC’s application for Public
Benefit Determination (Municipal Review Committee Public Benefit Determination).
This section was written to demonstrate how and why the “proposed facility” (landfill)
was consistent with both the solid waste management hierarchy and the state plan.
However, the MRC failed to address how the landfill in particular met these
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qualifications and instead focused the application on the rest of the potential system, and
not the landfill component specifically.
The MRC’s public benefit determination application supported by the process
facility did not provide clear steps to make the processing facility a reality; no technology
was identified and no actual estimate of the tonnage of residuals resulting of the selected
technology destined for landfilling was presented. For all intents and purposes, the
processing facility appeared theoretical. However the application to construct a new
landfill remained in the forefront.
Further indicating a lack of adherence to the hierarchy on behalf of the MRC, is that
landfilling is the absolute last rung on the hierarchy, and if applied to the situation
correctly would only been incorporated as a final option. Because of this, if the MEDEP
were to determine substantial public benefit resulting from a new landfill being
constructed, before any other rungs on the hierarchy had been proven to be satisfied, it
would be in direct contradiction with the solid waste management hierarchy including the
legislation stating:
It is the policy of the State to use the order of priority in this subsection as a guiding
principle in making decision related to solid waste management (Appendix B).
Furthermore, all of the 187 communities that the MRC represented at the time of the
application were disposing of their solid waste at the PERC Waste to Energy facility,
which is an incinerator. In accordance with the solid waste management hierarchy,
incineration is favored on the hierarchy before land disposal. The MRC however, was
proposing the shutdown of an operational incinerator (the PERC facility) to instead build
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a new landfill for the disposal of their waste. As there was no supporting evidence at the
time of application that suggested that the rest of the processing facility was going to
exist, determining substantial public benefit for this application would consequentially be
moving down the hierarchy- from incineration to landfilling- directly contradicting the
statutory expectations of the MEDEP to only determine substantial public benefit when it
is in promotion of the hierarchy, meaning advancement of rank or position.
It is important to note that the MEDEP did in fact issue a draft rejection of MRC’s
application for determination of public benefit in late September of 2014. However this
denial was based on a lack of need for new landfilling capacity in Maine; not based on
the inconsistencies of the application with the solid waste management hierarchy. The
only mention in fact, of the hierarchy playing a role in their decision within the draft
denial, was when the MEDEP stated within their conclusions that:
“MRC’s proposal for a landfill that might accept up to 180,000 tons per year of
unprocessed MSW is not consistent with the state plan, is not based on the waste
hierarchy, and is not consistent with the state’s goals for recycling, composting, or
waste reduction” (Municipal Review Committee Public Benefit Determination).
The fact that this landfill was not rejected also on the basis of failing to meet the
standards of the state solid waste management hierarchy and that the hierarchy was only
mentioned once within a 29-page denial order suggests that the hierarchy as it is currently
written is not working as intended for the state of Maine. It is clear it needs to be
strengthened with an incentive to move away from land disposal and with a call for
adherence in order to actually have a strong role in regulating solid waste facilities within
the state.
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Municipal Solid Waste Policy Survey
Many Maine municipalities echo the opinion that the Hierarchy is insufficient at
promoting sustainable waste disposal. During the summer of 2014 the Maine Municipal
Association (MMA), in conjunction with the Maine Resource Recovery Association,
developed and issued a survey to each of the MMA’s 487 municipal members (out of 492
total municipalities in Maine). This survey was focused on the current solid waste
policies of the state (Municipal Solid Waste Policy Survey Results). Fifty-nine
municipalities of varying population sizes, waste disposal methods, and geographic
locations throughout the state responded to the survey.
When these municipalities were asked, “What actions could the state take to help
your municipality increase its adherence to the top part of the solid waste hierarchy
(reducing, reusing, recycling, and composting) and depend less on the lower part of the
solid waste hierarchy (incineration and landfilling)?” The vast majority respondents
indicated their desire for financial aspects to be included within the Hierarchy, both in the
forms of incentives to reduce landfilling, and in grants and subsidies. Municipalities
showed that their strongest preference was to have the State provide grants for recycling
infrastructure and encourage the development of recycling businesses, followed by
creating financial rewards for achieving high recycling levels.
When these municipalities were asked “Aside from cost, what factors influenced
their solid waste management decisions in their communities?” it was reported that the
structure of the established hierarchy as it reads today, is one of the least significant
factors that influence decisions that these communities make regarding their waste
disposal practices (only 27 % reported it had any influence at all). This response from the
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state of Maine municipalities confirms that the Hierarchy needs to be updated given that
it fails to to play a substantial role in municipalities’ decisions relating to solid waste
disposal as it was intended.
When the municipalities were asked “What, if anything, inhibits a municipality’s
ability to adhere to the hierarchy?” one Maine municipality responded that
Consideration of some other measures to make landfilling solid waste a
disincentive would further advance the State's solid waste hierarchy goals, such as
assessing a State fee to municipalities or entities that select use of landfilling as
opposed to accessing available waste to energy facilities and other diversion
efforts. This would help to ensure that the State supports the hierarchy goals and
provides a direct incentive to utilize other approaches” (Municipal Solid Waste
Policy Survey Results).
Another municipality responded similarly stating,
We are required by contract to incinerate MSW at PERC facility until 2018.
Towns that are not meeting their guaranteed tonnage as part of that contract have
disincentive to reduce, reuse, recycle, which would further decrease their tonnage.
That disincentive needs to be eliminated” (Municipal Solid Waste Policy Survey
Results).

Time Line of Maine State Solid Waste Disposal Developments
March 2014: Maine State Legislature passed the bill LD 1483, “An Act To
Promote and Enhance State Policy To Preserve and Support Existing Methods of
Disposal of Municipal Solid Waste”.
April 2014: Municipal Review Committee filed application for Public Benefit
Determination.
June 2014: Maine Municipal Association (MMA) issued Maine Solid Waste
Policy Survey.
September 2014: MEDEP issued draft denial of the Municipal Review
Committee’s application for Public Benefit Determination.
November 2014: MEDEP proposed to amend the Solid Waste Management
Hierarchy.
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Addressing the Issues Within the Hierarchy
A fundamental problem that exists in solid waste disposal around the state is that
incentives exist for landfill owning companies that are counter productive to the
intentions of the Hierarchy. For these private companies, increased profit is associated
with increased tonnage, and therefore landfills throughout the State issue minimum
tonnage requirements to municipalities. Consequently, towns will never willing or able to
reduce the amount of waste that they are producing as landfill companies would penalize
them for doing so. This issue suggests that the incentive structure for landfill operators
needs to change, and these companies need to be rewarded for diversion and receive
income from something other than tonnage (Allers, 2009).
An implementation of a “landfill tax” into the hierarchy could play a huge role in
successfully facilitating increased diversion of waste from landfills. While states around
the country have taken other avenues to work towards decreasing waste landfilled,
nowhere does there exists a “landfill tax” in United States as is the case in the United
Kingdom (Resource Efficiency Indicators). In the UK, a tax is levied on the tonnage of
waste entering a landfill. The taxing of tonnage would encourage efforts to minimize the
amount of waste produced through the use of the other rungs of the Hierarchy. This tax or
fee would be imposed on landfills as a means of raising revenue to fund diversion
programs, while at the same time acting as a means of inhibiting disposal by raising the
cost in comparison to preferable alternatives, in the same manner as an excise tax.
A drawback of a tax such as this may be that taxes are never seen as a popular
solution, however this does not change the fact that taxing can be a very effective
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government tool to entice change in systems. The landfill tax implemented by the United
Kingdom should be emulated in Maine.

The United Kingdom “Excise Notice LFT1: a general guide to Landfill Tax”
In 1996 the United Kingdom introduced their first landfill tax, which was the first
environmental tax the UK ever experienced. This tax has been amended and updated
many times since its original introduction; in March 27th of 2015 the most recent version
was presented in The United Kingdom Government release of a notice entitled “Excise
Notice LFT1: a general guide to Landfill Tax” (United Kingdom). Within this notice the
UK government outlined the purpose and scope of the improved landfill tax they were
implementing, as well as its intended results. The UK landfill tax is to be paid by the
landfill operators or the landfill controllers when any waste is disposed of, and is
chargeable by the weight of the solid waste upon arrival at the landfilling site. Through
the implementation of this tax, the disposal site is incentivized to minimize the amount of
waste that they accept. This landfill tax also includes a credit component; which
incentivizes landfill operators to increase the diversion occurring at their facility. If waste
is landfilled temporarily with the intention of later recycling, incinerating or removing it
for re-use, when the waste is removed for its intended purpose, the landfill operator will
be able to claim a credit of the tax that was accounted for and paid on the original
disposal at the site. This credit is only applicable, however, if the landfill operator
informs the UK government that the waste will only be there temporarily before the
waste is landfilled, and it is also a requirement that the waste is removed within 12
months of its arrival at the facility.
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This ability to get their money back acts as an incentive for landfill operators to
reduce the volume that ultimately resides within their landfill, as well as to pursue
effective ways for this reduction to occur; whether those are front load recycling,
composting of organics, or the utilization of organics to create biofuels. Finally, this
notice includes the creation of a “Landfill Communities Fund”. This Landfill
Communities Fund scheme encourages landfill site operators in the UK to fund local
community environmental projects, as through this scheme they can claim a tax credit for
contributions they make to approved “environmental bodies”, which consist of
environmental non-profits, charities, and research entities. There is also a range of
criminal offences and civil penalties that are associated to the UK landfill tax in order to
make it enforceable. Penalties are applied to encourage taxpayers to comply with their
obligations, to act as a sanction for those who don’t, and to reassure the compliant
majority that those who do not play by the rules will not disadvantage those who do.
This UK framework allows for two things: it effectively increases the incentive
for landfills to involve themselves with more progressive forms of disposal such as
recycling and composting, and it decouples profit from tonnage- because decreased
accepted tonnage will mean less taxes for the landfill operator.
In the past 17 years that a version of this landfill tax has existed in the UK,
significant positive changes have occurred. The recycling rates have increased in UK
from around seven percent in 1996 when it was first enacted to 43 percent today, it
reduced the amount of waste landfilled in absolute terms, it helped transform the waste
sector, and it led to an increase in energy from waste plants. This tax was successful in
the UK because it began with a low fee and escalated over the years (from $10.66 to $109
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per ton over the course of 17 years). The tax slowly progressed from simply covering the
negative externalities to moving towards stimulating change in behavior. The UK landfill
tax was effective at reducing waste and increasing recycling because the tax created
opportunities instead of just minimizing risks. The UK government posed the tax as an
opportunity for innovation rather than just a risk mitigation tool, by giving landfill
operators significant incentives to invest in environmental projects and rewarding them
when they did make this investment by returning money to them when they diverted
waste from their landfill.

The Implementation of Landfill Tax for the State of Maine
In environmental situations, taxing is a government tool that works effectively to
directly address the failure of markets to take environmental impacts into account, by
incorporating these impacts into prices (Handbook of Research on Environmental
Taxation). What this means, is that a well-designed environmental tax is capable of
increasing the price of a good or activity to reflect the cost of the environmental harm that
it imposes on others; in the case of landfilling, the economic, social, and environmental
harm that is associated with landfill sites. The cost of the harm to others, the
“externality,” is thereby internalized into these market prices. This internalization ensures
that consumers and firms take these “costs” into account in their decisions. In contrast to
regulations or subsidies, however, a tax leaves consumers and businesses fully flexible to
decide how to change their behavior to reduce the harmful activity. This allows market
forces to determine the least costly way to reduce environmental damage. When deciding
the parameters of this landfill tax, the State government should consider the following.
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1) The landfill tax should be targeted to the pollutant or polluting behavior:
An environmental tax generally should be levied as directly as possible on the pollutant
or action causing the environmental damage. In this case the target would be the landfill
operators or controllers. Using the tax to increase the market cost of the activity of
disposal helps to incentivize the full range of potential alternative options, such as the
utilization and investment in cleaner and more complete diversion and disposal processes.
2) The scope of a landfill tax should be as broad as the scope of the
environmental damage that is caused:
This relates to the political jurisdiction that imposes the tax. Maine landfills affect the
entire state, and therefore the scope of a tax or charge on waste disposal would effectively
be imposed at the state level.
3) The tax rate should commensurate with the environmental damage:
Setting the tax rate to reflect the environmental damage ensures that prices faced by
producers and consumers reflect the environmental costs of their actions. This provides
them with a financial incentive to take those impacts into account in their decisions. The
valuation process of what to set a tax at can be difficult when the damage is done to
things that do not have a clear and independent market value; such as clean air, ground
water pollution, or simply available ground space in Maine. In cases such as these,
calculations based on the value of human life and of quality of life are implicit for this
valuation process. The process is easier when a specific environmental outcome is
adopted as a target, as the tax rate can be derived to achieve this target. This is the case in
Maine, where there is an un-met state recycling goal of 50 percent reduction of waste.

	
  

21	
  

4) The tax must be credible and its amount increased at a predictable rate in
order to motivate environmental improvements:
In the short-term when a tax is implemented, landfill operators may reduce intake and
municipalities may adopt less waste producing behaviors in response to disposal price
increases. If the tax changes were quickly reversed, however, economic agents could
easily resume former behaviors without much cost or effort. Structural responses are
more fundamental changes with longer-term consequences- requiring a tax to be
implemented at a low rate, and increased throughout the years to follow. For a landfill tax
to induce structural changes in the waste disposal field the policy must be “credible,”
meaning the public must be convinced that the government is committed to implementing
the tax; including levying the consequences for not following through. Ample dialogue
with stakeholders in the solid waste disposal field, as well as clear communication
regarding the use of revenue raised, the distributional impacts (who the tax responsibility
falls on), and how the government intends to deal with these impacts, are all important
tools for building credibility.
5) Environmental taxes may need to be combined with other policy instruments
to address certain issues:
The utilization of a landfill credit as well as grants to strengthen other forms of municipal
diversion combined with this tax, are likely to have a better overall environmental impact
than just the tax alone. By combining the disposal tax with the landfill credit and
municipal diversion grant program, there are also positive incentives incorporated into
the hierarchy statute to help a landfill operator or municipality move away from simple
land disposal of waste.
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Within the state of Maine, the newly proposed version of solid waste management
hierarchy (Appendix D) should be further amended so as to include a landfill taxmeaning a tax that takes into account the above-mentioned considerations, and is levied
to the landfill operators. Likewise, it should also be updated to include a landfill credit
system that operates the same way that the one in the United Kingdom does, so as to
incentivize more responsible disposal tactics throughout the State and to reduce volume
of waste landfilled in Maine.
We need to incentivize the waste hierarchy and do whatever possible to divert
waste from landfills. Landfilling is simply a waste storage strategy that pushes the
true cost of dealing with the waste off to future generations. There are much better
alternatives, but we need responsible state grants that provide incentives and help
municipalities divert waste from landfills. Landfilling currently is a more
affordable option for many communities but it is short sighted - landfills have
long term consequences that must be considered (Municipal Solid Waste Policy
Survey Results).
As exemplified by this quote as well as many other responses within the
Municipal Solid Waste Policy Survey, municipalities would also like to see grants
inserted into the hierarchy statute, so that they have more funding to increase their
recycling efforts- and therefore further reduce the amount of waste that they need to
dispose of. The landfill tax added to the hierarchy would be utilized to raise revenue for
this public spending, in order to give to the municipalities the tools they have expressed a
need for to be capable of greater promoting the hierarchy and incentivizing all of the
other more preferred priorities. These additions to the solid waste management hierarchy
should not be to the current law version (Appendix B) but instead to the proposed version
by the legislature as it reads in Appendix C, as this is already a much more progressive
version that includes a lot of important advances that strengthen the legislative role of the

	
  

23	
  

hierarchy- such as making sure that waste processing facilities must adhere to the order of
priorities within the hierarchy as they are written. The further suggested additions to the
Hierarchy that could help disincentive land disposal and therefore effectively reduce the
volume of waste landfilled in Maine are bolded within this version below.
N. Solid Waste Management Hierarchy
1. Standards. The purpose and practices of the solid waste facility must be
consistent with the State’s solid waste management hierarchy set forth in 38
M.R.S.A. §2101, which establishes that it is the policy of the State to actively
promote and encourage waste reduction measures and the maximization of waste
diversion efforts, and which sets forth an integrated approach to the management
of solid waste generated in and imported to the State, based upon the following
order of priority:
(a) Reduction of waste generated at the source, including both amount and
toxicity of the waste;
(b) Reuse of waste;
(c) Recycling of waste;
(d) Composting of biodegradable waste;
(e) Waste processing that reduces the volume of waste needing land
disposal; including incineration; and,
(f) Land disposal of waste.
2. Submissions. The application must include evidence that affirmatively
demonstrates that the purpose and practices of the solid waste facility are
consistent with the solid waste management hierarchy including, but not limited
to:
(d) Solid waste disposal facility. Notwithstanding the provisions of section 6 of
this Chapter, evidence that demonstrates that the waste has been reduced,
reused, recycled, composted, and/or processed to the maximum extent
practicable prior to disposal, in order to maximize the amount of material
recycled and reused, and to minimize the amount of waste, including
incinerator ash, being land disposed. Such evidence shall include, but is not
limited to, a description of the reduction, reuse, recycling, composting and/or
processing programs/efforts that the waste is or will be subject to, and that are
sufficiently within the control of the applicant to manage or facilitate,
including relevant metrics to evaluate effectiveness; and a description of
ongoing efforts to increase the effectiveness of these programs/efforts.
(e) Solid waste processing facility subject to the provisions of 06-096 CMR
409(2)(C). Evidence of consistency with the standards of 06-096 CMR

	
  

24	
  

409(2)(C); and, evidence of the feasibility of recycling or processing all
proposed waste streams into a fuel, raw material 6-096 DEPARTMENT OF
ENVIRONMENTAL PROTECTION Chapter 400: General Provisions- 45 substitute or other product in conformance with the applicable provisions of
06-096 CMR 409 and 418.
(f) All other solid waste facilities except composting, beneficial use and
agronomic utilization. Evidence that the facility will, to the maximum extent
practicable, incorporate into its design and operation, the implementation of
reduction, reuse, recycling, and other waste diversion approaches in order to
maximize the amount of waste recycled and reused, and minimize the amount
of waste disposed. Such evidence shall include, but is not limited to, a
description of the reduction, reuse, recycling, composting and/or other
diversion programs that the waste is or will be subject to and that are
sufficiently within the control of the applicant to manage or facilitate,
including relevant metrics to evaluate effectiveness; and, a description of
ongoing efforts to increase the effectiveness of these programs/efforts.
(g) Solid waste disposal facilities are subject to a landfill tax, the rate of
which is to be determined by the state and is chargeable by tonnage
received. Solid waste disposal facilities can qualify for a landfill tax credit
if waste is landfilled temporarily with the intention of later recycling,
composting, energy recovery, or removing it for re-use. If waste is
removed from solid waste disposal facilities for these explicit reasons the
facility will be eligible to claim a credit of the tax accounted for and paid
on the original disposal at disposal site, if the following conditions are
met; (a) The waste was, prior to arrival at the solid was disposal facility,
documented with the state as temporary status. (b) The waste is removed
from the solid waste disposal facility within 12 months of its arrival.
(h) The purpose of this landfill tax is to establish a grant for municipalities to
provide them with the aid needed to increase municipal diversion of solid
waste through both recycling and composting efforts implemented on the
community level.

Discussion
These aforementioned additions to the solid waste management hierarchy would
result in state implementation that better represents the ideals of the Hierarchy; as these
changes insert structure to the hierarchy that was not previously there; meaning monetary
fines levied on the landfill operators that accompany tonnage disposal. A landfill tax such
as the one presented within this paper would also decouple tonnage and profit for the
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landfill operators, which would incentivize landfill operators and controllers to enact
better diversion habits; as acting in such a manner would actually result in the most profit
in their pocket, due to the proposed landfill credit returned for these activities. Finally,
these additions to the solid waste management hierarchy would allow for the state to
better aid municipalities in their community level recycling and diversion efforts, by
providing them with grant money for this undertaking.
Asides from a landfill tax, there are other alternatives that have been utilized
around the world to remove waste from the waste stream and to generate funding. One of
the most prominent is that of ‘Extended Producer Responsibility’. Extended Producer
Responsibility (EPR) first emerged in 1999, through the ‘Green Dot’ Program in
Germany. The basic idea behind the Green Dot was that consumers who saw the logo
knew that the manufacturer of the product contributed to the cost of recovery and
recycling (An Examination of EPR's Impact on Innovation and Greening Products). This
program has now transformed into “Extended Producer Responsibility”, which is
practiced in many countries around the world. EPR is a program that uses financial
incentives to encourage manufacturers to design environmentally friendly products, by
holding the producers responsible for the costs of managing their products at end of life.
This policy approach was developed to attempt to relieve local governments of the costs
of managing responsible solid waste disposal, by shifting the cost to manufacturers, and
requiring them to internalize the cost of recycling within the product price when it is
initially sold (Extended Producer Responsibility). EPR is designed to encourage the
producer to confront and handle the costs of end-of-life disposal of the products they
produce, hence providing incentives for the producer to take account of these costs in
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designing their products (A Guidance Manual for Governments). Extended Producer
Responsibility is certainly another policy approach that might be employed to encourage
recycling and reduce waste, depending economic and political considerations.
If a landfill tax were to ever be implemented into the Hierarchy, the economic
impact of the tax would have to be assessed by completing a Regulatory Impact Analysis.
The role of an RIA is to provide a detailed appraisal of the potential impacts of a new
regulation, in order to assess whether the regulation is likely to achieve its desired
objectives, and if it will have more benefits than costs. The RIA should also be used to
determine the intensity of the starting tax rate, as well as how the tax would be increased
throughout the years to follow. These further actions would likely change the language of
the proposed additions to be more specific, so while it is quite clear that this
recommendation for implementation is just an initial step in the direction of change, I feel
that is an important one that lays solid groundwork for other steps to follow.
To conclude, it is important to address one of the first concerns that would arise
when discussing imposing a landfill tax; the fact that landfill operators are likely to pass
down, at least in part, some of the burden of this new tax in the form of higher tipping
fees for municipalities. The truth of the matter is that the incentive to reduce disposal
volumes needs to hit every part of the market, and consequentially this distribution of the
tax burden is not necessarily a completely bad thing. Simply because towns do not want
to have to pay the true cost to dispose of their waste does not render these costs
outrageous or insurmountable. If decisions regarding solid waste disposal are made based
entirely on monetary factors for municipalities, then the state will not be capable of
making any substantial progress towards their maximum reduction effort. Responsible
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and environmentally aware solid waste disposal is a costly activity and should be handled
as such. It is only by bearing the true cost of disposing of solid waste that will incentivize
municipalities to work towards minimum garbage production, and maximum material
diversion on a community level- perhaps by motivating implementation of a “pay as you
throw” system or something similar, to help pas. Unfortunately the course of action that
leads to the lowest bottom line and the course that will most faithfully support the
Hierarchy are not aligned. In situations such as these, a tax is needed to internalize the
negative external costs.
The threats that are associated with the severity of improper utilization of
diversion tactics are serious. As the population continues to skyrocket around the world,
landfills and the health and other environmental threats that are associated with them will
only become more of a public issue as time goes on. The world’s 50 biggest waste dumps
are located in very poor countries that have no financial or human resources to manage
them, and these landfills are growing in size everyday, affecting the health of over 60
million people, and polluting rivers, lakes, and the oceans. These landfills should not be
seen as local problems but rather threats to the world community as a majority of the
waste that is dumped in these landfills does not originate in these developing countries
and instead is shipped there from developed countries based on the mantra of “not in my
backyard.” However if the developed world continues to rapidly landfill waste, there may
come a time when our own backyards are the only places that are left with available
landfilling space. The state of Maine can take a progressive step in the direction towards
decreasing the volume of waste landfilled by amending the state solid waste management
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hierarchy so that it truly works for its intended purpose of incentivizing all forms of
diversion and discouraging any form of landfilling state wide.
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Appendix A: Letter from Town of Greenbush to DEP
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Appendix B: Title 38 M.R.S.A. § 2101

Title 38: WATERS AND NAVIGATION
Chapter 24: SOLID WASTE MANAGEMENT AND RECYCLING HEADING: PL
1995, C. 465, PT. A, §26 (RPR
Subchapter 1: GENERAL PROVISIONS HEADING: PL 1995, C. 465, PT. A, §27
(RPR)
§2101. Solid waste management hierarchy
1. Priorities. It is the policy of the State to plan for and implement an integrated
approach to solid waste management for solid waste generated in this State and
solid waste imported into this State, which must be based on the following order
of priority:
A. Reduction of waste generated at the source, including both amount and
toxicity of the waste;
B. Reuse of waste;
C. Recycling of waste;
D. Composting of biodegradable waste;
E. Waste processing that reduces the volume of waste needing land disposal,
including incineration; and
F. Land disposal of waste.
It is the policy of the State to use the order of priority in this subsection as a
guiding principle in making decisions related to solid waste management.
2. Waste reduction and diversion. It is the policy of the State to actively promote
and encourage waste reduction measures from all sources and maximize waste
diversion efforts by encouraging new and expanded uses of solid waste generated
in this State as a resource.
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Appendix C: Proposed Amendment to Chapter 400: Solid
Waste Rules General Provision
N. Solid Waste Management Hierarchy
1. Standards. The purpose and practices of the solid waste facility must be
consistent with the State’s solid waste management hierarchy set forth in 38
M.R.S.A. §2101, which establishes that it is the policy of the State to actively
promote and encourage waste reduction measures and the maximization of waste
diversion efforts, and which sets forth an integrated approach to the management
of solid waste generated in and imported to the State, based upon the following
order of priority:
(a) Reduction of waste generated at the source, including both amount and
toxicity of the waste;
(b) Reuse of waste;
(c) Recycling of waste;
(d) Composting of biodegradable waste;
(e) Waste processing that reduces the volume of waste needing land
disposal; including incineration; and,
(f) Land disposal of waste.
2. Submissions. The application must include evidence that affirmatively
demonstrates that the purpose and practices of the solid waste facility are
consistent with the solid waste management hierarchy including, but not limited
to:
(i) Solid waste disposal facility. Notwithstanding the provisions of section 6 of
this Chapter, evidence that demonstrates that the waste has been reduced,
reused, recycled, composted, and/or processed to the maximum extent
practicable prior to disposal, in order to maximize the amount of material
recycled and reused, and to minimize the amount of waste, including
incinerator ash, being land disposed. Such evidence shall include, but is not
limited to, a description of the reduction, reuse, recycling, composting and/or
processing programs/efforts that the waste is or will be subject to, and that are
sufficiently within the control of the applicant to manage or facilitate,
including relevant metrics to evaluate effectiveness; and a description of
ongoing efforts to increase the effectiveness of these programs/efforts.
(j) Solid waste processing facility subject to the provisions of 06-096 CMR
409(2)(C). Evidence of consistency with the standards of 06-096 CMR
409(2)(C); and, evidence of the feasibility of recycling or processing all
proposed waste streams into a fuel, raw material 6-096 DEPARTMENT OF
ENVIRONMENTAL PROTECTION Chapter 400: General Provisions- 45 	
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substitute or other product in conformance with the applicable provisions of
06-096 CMR 409 and 418.
(k) All other solid waste facilities except composting, beneficial use and
agronomic utilization. Evidence that the facility will, to the maximum extent
practicable, incorporate into its design and operation, the implementation of
reduction, reuse, recycling, and other waste diversion approaches in order to
maximize the amount of waste recycled and reused, and minimize the amount
of waste disposed. Such evidence shall include, but is not limited to, a
description of the reduction, reuse, recycling, composting and/or other
diversion programs that the waste is or will be subject to and that are
sufficiently within the control of the applicant to manage or facilitate,
including relevant metrics to evaluate effectiveness; and, a description of
ongoing efforts to increase the effectiveness of these programs/efforts.
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Appendix D: LD 1483 “An Act To Promote and Enhance State
Policy To Preserve and Support Existing Methods of Disposal
of Municipal Solid Waste”
Be it enacted by the People of the State of Maine as follows:
Sec. 1. 38 MRSA §2124-A, as amended by PL 2011, c. 655, Pt. GG, §31 and
affected by §70, is further amended by adding after the 4th paragraph a new paragraph to
read:
Beginning on January 1, 2015 and every odd-numbered year thereafter, the report
submitted under this section must include an analysis of the solid waste stabilization
assessment funds collected pursuant to section 2204-A and disbursed pursuant to section
2201-B and any department recommendations regarding changes to the established levels
of per ton assessment and per ton disbursement.

Sec. 2. 38 MRSA §2201, first, as amended by PL 2011, c. 655, Pt. GG, §64
and affected by §70, is further amended to read:
The Maine Solid Waste Management Fund, referred to in this section as the "fund,"
is established as a nonlapsing fund to support programs administered by the bureau and
the Department of Environmental Protection. The fund must be segregated
into 2 3 subsidiary accounts. The first subsidiary account, called operations, receives all
fees established and received under article 1. The 2nd subsidiary account, called
administration, receives all fees established under this article and under Title 36, chapter
719 and all funds recovered by the department as reimbursement for departmental
expenses incurred to abate imminent threats to public health, safety and welfare posed by
the illegal disposal of solid waste. The 3rd subsidiary account, called solid waste
stabilization, receives funds from the solid waste stabilization assessment under section
2204-A; disbursement of funds from the solid waste stabilization account must be in
accordance with section 2201-B.

Sec. 3. 38 MRSA §2201-B is enacted to read:
§ 2201-B. Solid waste stabilization account
1. Definitions. As used in this section, unless the context otherwise indicates,
the following terms have the following meanings.
A. "Licensed landfill" means a commercial, municipal, regional or state-owned landfill
licensed in the State.
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B. "Tipping fee" means any fee, rate, toll or other charge that a licensed landfill or a
waste processing facility certified under subsection 5 charges for disposal of solid waste
from customers.
2. Funds. The department shall deposit solid waste stabilization assessment
funds assessed and collected pursuant to section 2204-A in the Maine Solid Waste
Management Fund, solid waste stabilization account, referred to in this section as "the
account."
3. Funds disbursed. The department shall disburse the funds from the account
through periodic payments to municipalities and recycling and composting programs
qualified under subsection 4 and located in the State in accordance with this subsection.
A. The department shall calculate the amount of disbursements to be made to each
municipality and recycling and composting program qualified under subsection 4 by
determining the difference in the weighted average of the tipping fees paid per ton of
solid waste to all licensed landfills in the State and the weighted average of the
tipping fees paid to all waste processing facilities certified under subsection 5 during
the preceding calendar year, as determined by the department pursuant to section
2204-A, multiplied by the number of tons of waste processed by each certified waste
processing facility during the same reporting period. Notwithstanding this
paragraph, the amount of disbursement may not be less than $30 per ton.
B. At least annually, the department shall make disbursements to municipalities and
recycling and composting programs, or their designated agents, that qualify for
reimbursement under subsection 4. Any funds remaining after the annual
disbursement must be retained in the account and carried forward to the following
year. If the department determines there are sufficient excess funds carried forward
in the account, the department may make a downward adjustment in a future
assessment calculation.
4. Application for disbursement. In order to qualify for disbursement under
this section, a municipality or recycling or composting program, or its designated agent,
must apply using forms developed and provided by the department. The application must
include satisfactory evidence of the amount of tipping fees paid by the municipality or
recycling or composting program, or its designated agent, to a waste processing facility
certified under subsection 5 and the total number of tons of solid waste that were
transported to that certified waste processing facility during the applicable reporting
period.
5. Certification of waste processing facility. In order for a waste
processing facility to be certified under this section, the waste processing facility must:
A. Provide satisfactory evidence to the department that it does not have in
operational effect a long-term power purchase agreement with a large, investor	
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owned transmission and distribution utility as defined in Title 35-A, section 3201,
subsection 12 obtained under the United States Public Utilities Regulatory Policies
Act of 1978, 16 United States Code, Section 2601 et seq. and that any funds
previously generated and held as a result of any such power purchase agreement
have been either disbursed to the appropriate municipalities and other interested
parties to the agreements or otherwise used or encumbered for future use by the
waste processing facility as a maintenance reserve or similar operational reserve;
and
B. Provide satisfactory evidence to the department that it processes solid waste in a
manner that generates energy and reduces solid waste by an amount equal to at least
80% by volume and 65% by weight.
6. Expenses. The department may retain and use an annual amount equal to 2%
of the funds it collects and deposits in the account to pay for operational and
administrative expenses incurred in administering the account.
7. Rules. The department shall adopt rules to implement this section. Rules
adopted pursuant to this subsection are routine technical rules as defined in Title 5,
chapter 375, subchapter 2-A.

Sec. 4. 38 MRSA §2204-A is enacted to read:
§ 2204-A. Solid waste stabilization assessment
1. Definitions. As used in this section, unless the context otherwise indicates,
the following terms have the following meanings.
A."Certified waste processing facility" means a waste processing facility in the State
certified under section 2201-B, subsection 5.
B. "Licensed landfill" means a commercial, municipal, regional or state-owned
landfill licensed in the State.
C. "Tipping fee" means any fee, rate, toll or other charge that a licensed landfill or a
certified waste processing facility charges for disposal of solid waste from
customers.
2. Assessment established. The department shall impose on each licensed
landfill a solid waste stabilization assessment on all solid waste, including, but not
limited to, household and commercially sourced solid waste and all other material
deposited at the licensed landfill.
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3. Credit. When determining the amount of an assessment under this section, the
department shall give a credit for solid waste that is deposited in a licensed landfill and
that is removed within 18 months from that landfill and processed at a certified waste
processing facility.
4. Exemption. Solid waste that originates from a source that has an agreement
with the State for the disposal of solid waste is exempt from the assessment required
under this section.
5. Amount of assessment. The amount of the assessment under this section is
determined in accordance with this subsection.
A. The department shall determine the total weighted average of the tipping fees
paid to each licensed landfill and the total weighted average of the tipping fees paid
to each certified waste processing facility.
B. The assessment is calculated by multiplying the difference between the total
weighted averages of the tipping fees determined pursuant to paragraph A by the
total annual capacity of all the certified waste processing facilities and dividing that
result by the total number of tons of solid waste deposited in all licensed landfills
during that same time period, except that, until 2017, the assessment may not be less
than $10 per ton, and beginning in 2017, the assessment may not be less than $14
per ton.
6. Waste management account. The assessment collected by the department
pursuant to this section must be deposited in the solid waste stabilization account of the
Maine Solid Waste Management Fund established under section 2201.
7. Rules. The department shall adopt rules to implement this section. Rules
adopted pursuant to this subsection are routine technical rules as defined in Title 5,
chapter 375, subchapter 2-A.

Sec. 5. Develop process. The Department of Environmental Protection shall
develop a process to maximize the use of existing incineration facilities in the State and
increase the amount of Maine-sourced solid waste that is processed at those facilities
annually. The department shall report its recommendations, together with any necessary
implementing legislation, to the Joint Standing Committee on Energy, Utilities and
Technology by January 1, 2014.
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Appendix E: M.R.S.A. Section 1310-AA, Public Benefit
Determination
Title 38: WATERS AND NAVIGATION
Chapter 13: WASTE MANAGEMENT HEADING: PL 1987, C. 517, §4 (RPR)
Subchapter 1-A: SOLID WASTE HEADING: PL 1987, C. 517, §25 (NEW)
Article 3: SOLID WASTE FACILITY SITING HEADING: PL 1987, C. 517, §25
(NEW)
§1310-AA. Public benefit determination
1. Application for public benefit determination. Prior to submitting an
application under section 1310-N for a license for a new or expanded solid waste disposal
facility, a person must apply to the commissioner for a determination of whether the
proposed facility provides a substantial public benefit.
1-A. Public benefit determination for acceptance by publicly owned solid
waste landfills of waste generated out of state. Prior to accepting waste that is not
generated within the State, a solid waste facility that is subject to this subsection shall
apply to the commissioner for a determination of whether the acceptance of the waste
provides a substantial public benefit.
A. A facility is subject to this subsection if the facility is a solid waste landfill that is
not a commercial solid waste disposal facility pursuant to:
(1) Section 1303-C, subsection 6, paragraph A-2;
(2) Section 1303-C, subsection 6, paragraph B-2; or
(3) Section 1303-C, subsection 6, paragraph C-2
B. A facility that is subject to this subsection mat not accept waste that is not
generated within the State unless the commissioner determines that the acceptance of
the waste provides a substantial public benefit.
C. The commissioner shall make the determination of public benefit in accordance
with subsections 2 and 3.
D. For purposes of this subsection, “waste that is generated within the State” includes
residue and bypass generated by incineration, processing and recycling facilities
within the State; waste whether generated within the State or outside of the State used
for daily cover, frost protection, or stability in accordance with all applicable rules
and licenses; and waste generated within 30 miles of the solid waste disposal facility.
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1-B. State-owned solid waste disposal facilities. This subsection applies to
public benefit determinations for solid waste disposal facilities owned by the State.
A. The department may not process or act upon any application for a new, modified,
or amended solid waste license for a solid waste disposal facility acquired by the
State after January 1, 2007, including an application to expand, until the facility
has applied for and received a public benefit determination.
B. A solid waste disposal facility owned by the State before January 1, 2007 is
deemed to hold a public benefit determination for the licensed disposal capacity at
the facility on the effective date of this subsection. The department may require
the holder of a public benefit determination under this paragraph to submit an
application for a modified public benefit determination if the department finds
that a material change in the underlying facts or circumstances has occurred or is
proposed, including, but not limited to, a change in the disposal capacity or a
change of the owner or operator of the facility. The department may not process
or act upon any application to expand a solid waste disposal facility owned by the
State before January 1, 2007 until the facility has applied for and received a
public benefit determination.
2. Process. Determinations by the commissioner under this section are not subject to
Title 5, chapter 375, subchapter 4. The applicant shall provide public notice of the filing
of an application under this section in accordance with department rules. The department
shall accept written public comment during the course of processing the application. In
making the determination of whether the facility under subsection 1 or the acceptance of
waste that is not generated within the State under subsection 1-A provides a substantial
public benefit, the commissioner shall consider the state plan written information
submitted in supported of the application and any other written information the
commissioner considers relevant. The commissioner shall hold a public meeting in the
vicinity of the proposed facility under subsection 1 or the solid waste landfill under
subsection 1-A to take public comments and shall consider those comments in making
the determination. The commissioner shall issue a decision on the matter within 60 days
of receipt of the application. The commissioner shall issue a decision on the matter within
60 days of receipt of the application. The commissioner’s decisions under this section
may be appealed to the board, but the board is not authorized to assume jurisdiction of a
decision under this section.
3. Standards for determination. The commissioner shall find that the proposed
facility under subsection 1 or the acceptance of waste that is not generated within the
State under subsection 1-A provides a substantial public benefit if the applicant
demonstrates to the commissioner that the proposed facility or the acceptance of waste
that is not generated within the State:
A. Meets immediate, short-term or long-term capacity needs of the State. For
purposes of this paragraph, “immediate” means within the next 3 years, “shortterm” means within the next 5 years and “long-term” means within the next 10
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years. When evaluating whether a proposed facility meets the capacity needs of
the State, the commissioner shall consider relevant local and regional needs as
appropriate and the regional nature of the development and use of disposal
capacity due to transportation distances and other factors;
B. Except for expansion of a commercial solid waste disposal facility that accepts
only special waste for landfilling, is consistent with the state waste management
and recycling plan and promotes the solid waste management hierarchy as set out
in section 2101;
C. Is not inconsistent with local, regional, or state waste collection, storage,
transportation, processing or disposal; and;
D. For a determination of public benefit under subsection 1-A only, facilitates the
operation of a solid waste disposal facility and the operation of that solid waste
disposal facility would be precluded or significantly impaired if the waste is not
accepted.
3. Application. This section does not apply to facilities described in section 1310-N,
subsection 3-A, paragraph A.
5. Modifications. Public benefit determinations may be revised by the department if
the department finds that a material change in the underlying facts or circumstances upon
which a public benefit determination was based has occurred or is proposed, including,
but not limited to, a change related to disposal capacity or a change of the owner or
operator of a facility. The department may require the holder of a public benefit
determination to submit an application for modification of that determination if the
department finds that a change in the underlying facts or circumstances has occurred or is
proposed.
6. Substantial public benefit.
7. Decision making. When making a decision on an application for a determination
of public benefit, the commissioner.
A. May issue a full or partial approval of an application, with or without conditions;
and
B. For an application related to a state-owned solid waste disposal facility, shall
conduct a review that is in accordance with the provisions of this section and is
independent of any other contract or agreement between the State and the facility
operator or any other party concerning the operation or development of the facility.
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